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BOOK REVIEWS 

EDITED BY W. B. MTJNRO 
Harvard University 

Law in the Modern State. By Leon Dtjgtjit. Introduction by 
Harold J. Laski. (New York: B. W. Huebsch. 1919. Pp. 

xliv, 248.) 

During the recent years Professor Duguit has figured conspicuously 
in the realm of theoretical jurisprudence because of the extent to 
which his views regarding the sovereignty and personality of the state 
have differed from those commonly accepted. Considerable portions 
of Professor Duguit's writings have appeared in English translations. 
In the volume of the Continental Legal History Series entitled The 
Progress of Continental Law in the XIX Century is included a transla- 
tion of his Les Transformations Generates du Droit Prive depuis le Code 
Napoleon; in the volume of the Modern Legal Philosophy Series entitled 
Modern French Legal Philosophy are to be found selections from his 
L'Etat: Le Droit Objectiv et la Loi Positive; and the November, 1917, 
issue of the Harvard Law Review was devoted exclusively to his study 
The Law and the State. Now, in the volume under review, American 
readers are presented with a translation by Mr. and Mrs. H. J. Laski 
of another of Duguit's shorter works. 

In all of his works Duguit repeats and stresses the importance of 
his denial of the state's sovereignty and personality. Of the acuteness 
of Duguit's analytical powers there can, in general, be no doubt, and it 
therefore became a matter almost beyond understanding that he should 
fail to continue to appreciate the real nature of the doctrines which 
he attacks. By some sort of intellectual idiosyncrasy he seems to have 
been rendered incapable of distinguishing between the ideas of per- 
sonality and sovereignty as legal concepts, and, therefore, divorced 
from questions of actual power, moral right, or political expediency. 
Failing to make this distinction, or, at least, to keep it clearly and 
ever present in his mind, he expends his energies in tilting at mere 
windmills of his own imaginative envisagement. He has a chapter 
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in the book under notice, entitled "The Eclipse of Sovereignty" in 
which he never once really proceeds against the principle, found in all 
modern systems of constitutional jurisprudence, that the judicial 
tribunals of a country must accept as law the doctrines automatically 
declared by the political departments of the government, when acting 
within the spheres alloted to them by the constitution, and that to 
the constituent or constitution making organ no absolute legal limits 
may be set. 

It may be added, there appears in the writings of Mr. Laski an 
almost equal confusion of thought. In his introduction to the volume 
under review, he does indeed admit that Duguit's doctrine is worthless 
from the juristic point of view, but, apparently, does not see that, this 
being so, the doctrine is without any value at all; for he (Mr. Laski) 
goes on to emphasize the political importance of Duguit's denial of the 
state's sovereignty. This political importance, however, can only be 
deemed arguable if it be frankly admitted that Duguit is attacking not 
the sovereignty of the state as a legal or constitutional proposition, 
but only the moral justification or political expediency of certain of 
its acts. 

As for the denial of the personality of the state, Duguit is here again 
controlled by the desire to avoid ascribing inherent or absolute powers 
and interests to the state, — a result which he seems to think follows 
from predicating juristic personality of the state. Curiously enough, 
this denial of the state's personality brings Duguit into company with 
the school of writers represented by Gierke in Germany, and Maitland 
and Figgis in England, who assert the "reality" of the personality of 
corporations, and deny that this personality is a mere figment of the 
jurist's brain. Figgis was interested in the idea because he thought 
that thus "reality" could be asserted of the personality of corporations 
other than the state, and especially because, as thus conceived, the 
Anglican Church might be given a status that would endow it with 
original rights and powers, and therefore, within its proper sphere, be 
placed upon a plane equally as high as that of the state itself. This 
idea has also been attractive to the so-called political pluralists, among 
whom Mr. Laski may be included. To these pluralists it seems 
advantageous either to deny the personality of the state, as is done by 
Duguit, or, by taking the other extreme, to exalt its personality into the 
realm of reality but at the same time to assert, that, in this respect, 
other corporate institutions, whether churches, trade-unions, or func- 
tional organizations, have a real personality that should be respected. 
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In chapters following the one entitled "The Eclipse of Sovereignty," 

Duguit discusses public service, statutes, administrative acts, and 

state responsibility. It is not possible, however, within the limits of 

this review, to discuss the points attempted to be made, and frankly 

it is the reviewer's opinion that they are scarcely worth discussing, so 

barren are the results. Perhaps, however, it is but fair to the author 

to quote the following paragraph in which he sums up his conclusions : 

"In public law we no longer believe that behind those who hold 

office there is a collective personal and sovereign substance of which 

they are only agents or organs. In government we see only those who 

exercise the preponderant force and on whom, in consequence, there is 

incumbent the duty of fulfilling a certain social function. It is the 

business of government to organize certain services, to assume their 

continuity, and control their operation. Public law is thus no longer 

the body of rules regulating the sovereign state with its subjects; it is 

rather the body of rules inherently necessary to the organization and 

management of certain services. Statute is no longer the covenant 

of the sovereign state; it is the organic rule of a service or body of 

men. An administrative act is no longer the act of an official who 

gives commands or of a public servant who fulfills a command; it is 

always an act made in view of the rule of the public service. The 

problems such acts involve are always submitted to the judgment of 

the same courts. If the act violates a statute every affected person 

can demand its annulment, not as a subjective right but in the name 

of the legality that has been violated Thus public law, 

like private law, is coming to be interpreted realistically and socially. 
Realistically, in its denial of a personal substance behind the actual 

appearance It is a social conception, in that public law 

no longer has as its object the regulation of the conflicts that arise 
between the subjective right of the individual and the subjective right 
of a personified State ; it simply aims at organizing the achievement of 
the social function of government." 

To those to whom conclusions such as these appear either true or 
valuable, the book is recommended. The translation appears to be 
well done. 

W. W. WlLLOUGHBY. 

Johns Hopkins University. 



